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EDITORIAL NOTES 


As usuaL the total number of bills introduced in the present New Jersey 
Legislature, if all were passed and approved, would make a volume of 
about three times as large as any of those of recent years. Every mem- 
ber, with some notable exceptions, seems to feel that he is the only one 
to make laws, and it would look as if he ransacked the law books for 
years past to see if some amendment or supplemenf could not be devised 
to prove his ability to legislate. It is so ridiculous, this attempt to enlarge 
our present too-many statutes by some thousands more, that we are won- 
dering how long the quiet public will submit to it. By the first of March, 
after a few weeks’ session, of about two days per week, this was the 
result, according to our information: 889 measures, 577 having origin 
in the House and 312 in the Senate. This included 50 joint and con- 
current resolutions. The remedy? First, a session every two years at 
most, preferably three years, the Governor being empowered in case of 
real emergency to call a special session. Second, more attention to send- 
ing to the Legislature men (and women) of real good sense on this sub- 
ject. Third, a very general popular expression of the need of as few new 
laws as possible, and the repeal of all unnecessary ones. 





The patriarch of the United States Supreme Court is Justice Oliver 
Wendell Holmes. He has not belied his name. Wherever the English 
language has been spoken the name of his father has been honored, and 
it was a happy act of former President Roosevelt when he nominated 
the son for the highest Bench in the world. Justice Holmes has made a 
great and abiding record. His opinions are always readable, because 
pithy and learned. Sometimes, we think, he has been on the wrong side 
when peculiar dissents have been made to the majority views of that 
august tribunal, but those were rare occasions. And, at 85 years of age, 
he is still active and vigorous in mind and body. He is a fine example of 
how it is possible for a person to use his brain at supposed high pressure 
for over sixty years and still retain physical and intellectual faculties 
unimpaired. May it not be that, with improved methods of living, higher 
science in medicine, attention to one’s self in even minor matters, a man 
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may live in, says the next century (barring, of course, automobile and 
airship calamities), to the age of Moses, a hundred and twenty years? 





The Legislature of this State properly killed a number of bills that 
ought not to have been introduced, and one of them is the bill to enable 
first-class counties like Essex and Hudson, to compel consolidation of 
municipalities, regardless of the wishes or votes of their residents. Under 
it, for example, Newark might add to itself Bloomfield, Irvington, Glen 
Ridge, Montclair, the Oranges and other cities, boroughs and towns with- 
out the consent of those municipalities. It is said the bill was intended 
to merge in this fashion some of the municipalities near Jersey City with 
that city. When outlying cities or towns desire to amalgamate certainly 
they should do so. But compulsion—not while any ideal of home rule 
remains in our State! 





That was an interesting outlook on lawyers and the public view as 
to the legal profession as given by Mr. Rosenstein in our March JourNat. 
Another article deserving of much consideration is the address in this 
issue by Supreme Court Justice Philip J. McCook of New York on the 
Jury system. It is clear that Justice McCook heartily and unreservedly 
believes in a jury system, but not so clear as to his adherence to the 
usual view that twelve jurors, all in agreement on a verdict, shall be 
necessary in all civil cases. Our own view has long been that there is 
no more reason for a disagreement to follow in a jury’s case because 
one man holds out on a verdict than there is for twelve men who are in 
a stock company or, let us suppose, in a partnership, being unable to 
carry forward a project if one dissents. It is like the United States Sen- 
ate in these latter days, wherein one man may prevent the best law or 
best treaty that comes before that body from being approved. This is a 
country where the majority is supposed to rule, and, if a majority verdict 
is not to be conclusive, surely at least a three-fourths verdict should be. 
Except in cases of murder we believe we should have a three-fourths 
verdict to be available in all criminal cases, but, as this may be too ad- 
vanced yet for public sentiment as the lawyers view it, it can at least be 
made the law in civil case$. Justice McCook’s reasoning along this line 
shows that, perhaps, he could be convinced of the justice of this latter 
view. However, we hope all our readers will examine carefully just 
what Justice McCook says and see how it agrees with their own thoughts 


on the subject. 





We have had occasion heretofore to notice the good work in this 
State being done by the State Council Jr. O. U. A. M., of which lawyer 
Theodore Draper Gottlieb, of the Essex county Bar, is one of the active 
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and officials. We have just read the report of the Special Committee on 
Americanization of which he is Chairman, and it impresses us that the 
work of that Committee is well worth while. The rise of radical and 
that atheistical sentiment in this country, fed by and influencing foreigners 
able J who are here and who would overthrow our government, is a matter not 
| of 4 to be overlooked. To stem this tide of Sovietism, Communism and Bol- 
der 4 shivism somebody must be prepared for heroic efforts in schools, clubs, 
zlen | societies and newspapers, and it must be done now. 
ith- . 
wee ji We do not know just who are the officers nor what is the charter 
inly P foundation of the “New York Community Trust,” which undertakes to 
vale 4 take care of estates in that city, and perhaps State, where years must 
4 elapse before trusts can be fully executed under wills, or where philan- 
thropic bequests are to be perpetual, but we do find a good deal of sound 
— } reasoning in some portions of an address on “Frozen Endowments,” 
aoe i made before the Association of the Bar of the City of New York on 
this ‘ February 18th last. The address is by the Director of the New York 
the F Community Trust, Mr. Ralph Hayes. — He shows conclusively, what all 
edly i well-read lawyers know, that many wills are drawn to accomplish pur- 
the poses in the future which, under new circumstances arising, cannot be 
| be carried out. He shows how unavailing and expensive may be the doc- 
aes trine, put in practice in England rather than in this country, of cy pres, 
‘ 7 as applied by the Courts. Among other things on this subject he gives 
ne this interesting matter of English history and comment: 
e to “So general and so oppressive did the miscalculations of donors be- 
Sen- come that a succession of Parliamentary inquiries resulted, and anyone 
— who is saddened by the length and breadth of our own Congressional 
investigations may find comfort in the fact that one of these Parliamentary 
IS a p’obes continued, through relays of commissions, for nineteen years and 
‘dict produced a report in thirty-eight huge volumes! Since Parliament is 
be supreme and omnipotent in the British scheme of government, it was pos- 
rths sible in theory, however difficult in practice, to effect legislative remedies 


for these obsolete charities there. The English Courts, moreover, basing 
their action upon their anciently inherent jurisdiction over charitable 
trusts, upon their exercise of the royal prerogative, and later upon the 
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line express sanction of the civil law, developed the doctrine known as cy 
itter 7 pres. That is to say that, where absolute compliance with the directions 
just j of the donor of a charitable trust becomes wholly or nearly impossible, 
ghts the Courts will sometimes sanction an approximation of the original in- 
tention. That Chancery jurisdiction, up to the uncertain point where it 
ceases to be a purely judicial function and becomes an exercise of the 
royal prerogative, has been carried over generally into American juris- 
this prudence. Frequently, as in New York, it is authorized by statute. This 
vyer judicial power of cy pres is the chief reliance of the State in the cases of 






charitable trusts that have gone astray. But note these blighting limita- 
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tions upon its operation: It cannot be invoked in the absence of specific 
enabling statutes, unless the Court finds in the will or other instrument 
of gift a general charitable intent as distinguished from an intention to 
serve merely the particular beneficiaries designated. It cannot be utilized 
until the situation to be remedied has reached a state bordering upon 
complete collapse—as if physicians were restrained from administering 
relief until their patients were dying. And even when it is applicable, 
the process of applying it is frequently long and difficult and costly.” 


It is certainly the case that legacies and endowments, etc., in wills 
that are to be fully carried out only in futuro often fail of their mission. 
There should be remedies for this, and none are better, we think, than in 
a Court of Equity. Mr. Hayes believes the true remedy lies in an in- 
corporated Community Trust, with powers of change. We think it better 
to give enlarged powers, where necessary, to Equity Courts. It is a large 
question, and we do not feel sure that Mr. Hayes has covered the whole 
field. His address comes to us with a suggestion of publication in full, 
but we have not, at present, the space to give it room. 





In our January number we made a comment on former Vice-Chan- 
cellor Stevenson’s views on the Volstead Act, in which we said: “The 
Vice-Chancellor’s argument is as strong as it is possible to make it on 
that side of the question, barring the feature which suggests the return 
to Local Option.” Since then we have received the same matter in 
pamphlet form, issued by “The Moderation League,” of New York City, 
and we find this subject of Local Option elaborated more than in the 
original newspaper publication. The author does not advocate universal 
Local Option in this country, in the sense formerly used, but means Local 
Option by Legislatures, to be permitted by Congressional Act. He says: 


“Instead of amending the Volstead Act so as to leave its provisions 
so amended operative uniformly throughout the United States and its 
dependencies, would it not be better to establish a system of local option? 
If Georgia wants to have beer, having an alcoholic content of one-half of 
one per cent. or more prohibited, I see no reason why she should not en- 
joy the Federal statute passed in pursuance of the Eighteenth Amendment 
securing to her that desired result. If, on the other hand, another State 
desires to have ale and wine freed from the penalties of the Volstead Act, 
while spirits, “hard liquor,” remain interdicted, why should not such a 
State have her wish and will carried out? There would seem to be no 
reason why, if there is to be any force bill at all, there should not be a 
different Act for each State or for different groups of States.” 


More specifically he says: 


“No suggestion is herein made that any State has the power to alter 
or modify in any way an Act of Congress passed in pursuance of a grant 
of power to legislate contained in the Eighteenth Amendment or any 
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other part of the Constitution of the United States. The suggestion is 
that Congress may readily ascertain the wish and will of each State or 
group of States and all the conditions existing in each State affecting 
national Prohibition therein, and then grant by means of a special and 
local Act or Acts such relief from ‘dry tyranny’ as it (Congress) might 
be induced to allow. The power to give such relief would come from the 
Act or Acts of Congress, not from any State legislation. Of course any 
State which desired to have the present Volstead Act remain in force 
would be undisturbed in its enjoyment of such privilege. It seems to me, 
however, that the anti-Volstead States would have a, better chance to get 
relief by a special and local Act of Congress than by any modification of 
the present uniform Volstead Act, which would probably be more violent- 
ly resisted by Congressmen from the Volstead States. Any State could 
pass its own Prohibition statute in the exercise of the concurrent juris- 
diction conferred upon it enforcing or re-enforcing the legislation of Con- 
gress applicable to such State, and also could maintain a State Prohibition 
Act under its inherent police power. The conditions existing in every 
State could be ascertained by Congress in a variety of ways, by statutes, 
joint resolutions, plebiscites or otherwise. I think that some of the States 
have already passed statutes, sumptuary laws, prohibiting the sale and 
use of intoxicating liquors which are far more drastic than the Volstead 
Act.” 


We print the above so as to make plain what the learned former Vice- 
Chancellor meant by “Local Option.” We cannot see that his plan is 
feasible, even if desirable, but it is only fair that his viewpoint be pre- 
sented as it really is. 





In a round-about way it has come to our notice that the oldest 
practicing lawyer in Mercer county, this State, Mr. John Temple, died 
in January, at the age of eighty-four. He was admitted to the Bar as 
attorney at the June Term, 1868, or nearly 58 years ago. Doubtless he 
had not practiced much of late years. He was graduated from Lawrence- 
ville School in 1859 and from Princeton in 1863. He studied law with 
the late Supreme Court Justice Edward W. Scudder, and then took a 
course in the legal department of the University of Albany. We recall 
him as very active in criminal and other business in Trenton between 
1875 and 1900, being a lawyer of more than common ability. 

More recently, and probably early in March, there is said to have 
died in Buenos Ayres a former well-known lawyer of Newark, Simon 
Hahn, who disappeared in 1916 after being disbarred following an in- 
dictment on charges of extortion. 

Another recent death, and in this State, is that of Mr. C. Meyer 
Zulick, formerly a practicing lawyer in Newark, but who has recently 
resided on the New Jersey coast at Avon-by-the-Sea. Mr. Zulick was 
admitted to practice in June, 1859, nearly 67 years ago. In 1885 Presi- 
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dent Cleveland appointed him Governor of the territory of Arizona, where 
he spent a great many years. 





THE JURY 


[The following address by Hon. Philip J. McCook, Justice of the Supreme Court 
of the State of New York, was delivered on the evening of March 5, 1926, at Newark, 
N. J., at a joint meeting of the Lawyers’ Club of Essex County and the Hudson 
County Bar Association. All copyright rights are reserved by him.—Eprtor]. 


A proper sense of caution and fitness should make a modern lawyer 
wary of pitfalls and fearful of being misunderstood in treating a sub- 
ject so ancient, so important, of such wide interest, and so early and 
often discussed in speech and print. Permit me, therefore, to say at the 
outset that I have no intention of posing either as a historian or a scientist, 
but desire, against a historical background hastily and roughly sketched 
in, to paint a picture of conditions, as a trial Judge sees them, making 
some comment upon their causes and significance, and offering a few 
suggestions for improvement. 

It appears impossible to discover the petit jury’s exact point of origin, 
so as to say, here and now the device came into being. Pettangal and 
others claim too much for Greece and Rome, describing there a quite 
different affair—a species of mass meeting. Early Scandinavian, Ger- 
man, Frankish and Norman institutions doubtless each contributed. The 
best view is that William of Normandy found no Anglo-Saxon jury 
operating when he landed, and that none appeared for some time after- 
wards. We must, perhaps, wait awhile even after Magna Carta, for, 
Blackstone to the contrary notwithstanding, it is now generally believed 
the expression “judicium parium” in that document meant something other 
than the judgment of a jury. 

The jury in modern form, apparently, was indigenous to England, 
and it is in that country, whence we derived it, that I shall summarize for 
my own purposes its development and growth. 

According to Thayer’s “Preliminary Treatise on Evidence at the 
Common Law:” 

“When the Normans came into England they brought with them 
ese the practice of ascertaining facts by summoning together by 
public authority a number oF people most likely and most competent, as 


being neighbors, to know and tell the truth, and calling for their answer 
under oath. This was the parent of the modern jury.” 


The mystic number 12, for reasons buried in the obscurity of the 
past, has proved a favorite one for the jury and its ancestors. 

By the middle of the 13th Century guilt was determined through 
“Champions,” but, since the rival Norman ordeal of combat was in- 
tensely unpopular, with the usual privilege of electing instead a trial by 
the country, that is, by the neighborhood. 
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To Forsyth’ and Thayer? I respectfully commend you for guidance 
in following the ramifications, and solving the puzzles, relating to com- 
purgator and testis, jurata and secta and assize. By the procedure set 
forth in Fortescue’s “De Laudibus Legum Angliae,”* in the time of 
Henry VI, the elements of the modern jury are seen to be all present; 
that is, an impartial body, sworn as such, listening to testimony of others 
on the one side and the other, and rendering a true and just verdict ac- 
cording to the evidence. 

Meantime you will observe, beautifully developed by those two 
masters of their profession and language, the highly interesting and im- 
portant separation of functions. Witnesses sworn, under the severest 
penalty for misconduct, to render a true judgment (veredictum) as to 
facts which they as residents of the neighborhood were supposed to know 
of their community knowledge, were gradually converted into judges of 
the fact, listening to the evidence of others. In the former capacity they 
could, and on occasion did, give judgment against the evidence. Please 
notice that the complete divorce of these two inconsistent functions, thus 
forbidding any previous knowledge by the jury of any fact upon which 
they were to pass, was an important step, probably the most radical step 
attempted, in the history of the system. 

I am not prepared to debate the question whether some of the pecu- 
liarities observed in latter-day juries are the results of inherited tradition, 
or whether they merely furnish the explanation, since the institution is 
a human one, of the way it developed. That is immaterial. The reason 
I have taken you, ever so quickly, down the path our forebears trod, is 
because in my opinion without doing so we cannot intelligently approach 
the modern and local situation with which we are confronted in New 
Jersey, as in New York. The juror’s predecessor, we have seen, was a 
witness, a knowing neighbor, rendering judgment on his own knowledge. 
My first inquiry is, has he an inherited tendency that way? 

Who has not heard the eager interruption by a juror, commenting 
openly upon a fact at issue, or blazoning his own view in the guise of 
a question to the witness or the Court? Who has not learned, of a dis- 
cussion in the juryroom where a verdict depended upon extraneous mat- 
ter argued as on personal knowledge? There survives the witness idea. 

We cannot blame juries altogether if they sometimes fail to get the 
fine distinctions which, to put it mildly, strike them as over-subtle. For 
remember the Judge tells them, or has a right to do so, that they may take 
into consideration their daily experiences of men and things, conditions in 


the city, and like matters of common knowledge. They are also permitted 


*Trial by Jury, Morgan’s American edition. 
*Preliminary Treatise, etc., supra. 
*Forsyth’s Trial by Jury, p. 133. 
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to disregard any testimony which they do not believe, although that may 
prove to be all the evidence in the case. Here are men still acting like 
their predecessors on previously acquired knowledge. 

The neighborhood or community idea survives in our present New 
York panel, and, I understand, in yours also. Only under extraordinary 
circumstances is trial had except in the vicinage. We thus have at once 
the occasion for the forms of charge I have adverted to, and the oppor- 
tunity of possessing the general, and occasionally the special, knowledge 
which the juryman of the type I have described feels he must at once 
communicate to his fellows and the Court, or he will burst with the at- 
tempt at suppression. 

Of course, any special knowledge of the facts at issue would ordin- 
arily, if disclosed to examining counsel, disqualify for service. The com- 
munication of such special knowledge in the jury room, though improper, 
will not invalidate the verdict. After a recent case one of the jurors 
cheerfully volunteered to me that he had known the unsuccessful party’s 
witnesses to be lying about the layout of the cellar where an accident had 
happened, “for,” said he, “I worked there once as a plumber.” 

Popular discussion of the qualification of jurors frequently fails to 
distinguish between intelligence or the possession of general information 
on the one hand and special information on the other. So acute and 
trained an observer as the distinguished authority on disputed documents, 
Mr. Albert S. Osborn, whom I later quote, seems somewhat inconsistent 
on the point. If the talesman is generally well informed he is qualified 
as a juror, but not as an expert; if he is specially informed on one of the 
issues of fact, he may be qualified as an expert but he is probably dis- 
qualified as a juror. 

A jury of twelve men of differing occupations is in theory well suited 
to try any issue of fact which can be rendered reasonably clear and simple. 
They lack or ought to lack, collectively, the professional limitations spring- 
ing from specialized education and associations, frequently charged 
against the Judge. He, ex hypothesi, is an expert in the law who should 
also be specially fitted by his training to analyze and sift the facts. But, as 
I have hinted, he is under suspicion of lacking broad human understand- 
ing, and twelve heads are Said to be better than one. 

I often wonder whether the jurors do not think us as silly as we 
sometimes think them; whether the lack of intelligence which we so 
freely attribute to them in derogation of their conclusions is not balanced 
by the similar qualities which they must be constantly attributing to us, 
and not without some excuse. 


“Wigmore on Evidence, 2nd Ed., §§2349 and 2353 (1) (C). 
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Many stories have been told illustrating the peculiar qualities of the 
jury. I repeat one of recent date. In New York City, during one of 
the summations at the close of a criminal trial, juror No. X suddenly in- 
terrupted by uttering with terrible distinctness a single short obscene 
word of ancient lineage which I shall render as “bunk.” Horrified coun- 
sel gathered hastily, consulting with a horrified Court whether a mistrial 
must be declared. Then the old experienced foreman rose and requested 
five minutes’ adjournment. At the end of that time the jury returned 
and the foreman said there had been a misunderstanding; that No. X, 
suffering from a severe cold, had taken something for that cold at lunch 
time; that, so bad had been his indisposition, in spite of the remedy he 
had spoken out of turn. The foreman, therefore, suggested an adjourn- 
ment until the following day, which being granted, the trial was resumed 
and, with the same jury, including No. X, proceeded satisfactorily to its 
termination. 

In criticism of the jury the sweeping assertion is made that they 
lack necessary qualifications to pass upon a large part of the issues be- 
fore them; that they are unwarrantably expensive in time, money and 
effort ; that they bring in bad verdicts. As to what their general charac- 
teristics are, I shall quote from a recent author,’ an experienced juror 
who has twice served with me and is blessed with a pungent style. He 
rashly describes them thus: 


‘“‘A lot of men picked from the poll lists, who have not enough polliti- 
cal pull to get off, or who are out of a job and want to pick up $3 a day.” 


And the expert already referred to has the following to say :° 


“In many important cases the only standard required for jury duty 
is that jurymen should not know certain things. If justice is to be pro- 
moted by the aid of juries, there should not simply be a standard of 
ignorance but a standard of intelligence.” 


I have already answered the expert. Even he ultimately admits that 
juries give satisfaction where the issue is clear.’ The juror answers him- 
self later in his own book, when he speaks more seriously and kindly of 
his fellows. Nobody has yet seriously contended that in New York 
county any large part of the selected jurors are anxious to serve. I 
gather that with you the body of jurors is now free from the charge that 
they are men with nothing else to do. I also gather that certain con- 
spicuous abuses by way of avoiding jury-service through ill-considered 
excuses, which exist in New York, are absent from the New Jersey 
problem. I congratulate you. 





"Impressions of an Average Juryman, Sutliffe. 
Mie Problem of Proof, Osborn, p. 355. 
id. 
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Criticisms will later be met by suggestions. In the meantime let me 
say I believe any difficulty as to qualifications can be entirely cured, when- 
ever sincerely desired; that the costliness in time, money and effort can 
be reduced but not eliminated, the only question then being, is the jury 
worth the difference; that the results are not conceded to be bad_ but 
could doubtless be improved by taking from the jury and disposing of 
otherwise, as soon as the people of any State are prepared to change 
their laws, or their Court rules, complex or scientific controversies, or at 
least by making easier the choice of a Judge instead of a jury. 

I need not remind you it is now open to litigants of New York State, 
presumably also of New Jersey, to try these issues, as well as issues where 
the question of fact is so slight as to be negligible, or indeed any law 
causes desired, before a single Judge alone. IT shall discuss later the ex- 
perience of our non-jury part across the river, and certain proposals 
designed to give it more cases and greater efficiency. 

Is the jury system satisfactory to the Bench, Bar and public gen- 
erally? One hears a good deal of growling by business men, both in the 
capacity of litigants and jurors. Many lawyers express themselves 
similarly; I rather think, however, that those who try cases usually like 
and believe in it. As to my colleagues, the great majority I am sure 
favor it in substantially its present form, though ready to welcome any 
sensible and sympathetic reform. I quote one of the most admired of 
them, recently retired, because his views are fairly typical: 

“Remembering that the jury system consists of and contemplates 
twelve men selected from a panel drawn and summoned as at present, 
their deliberations presided over and guided by a competent Judge, | 
cannot think of any system, nor I believe has any been devised, better 
adapted to try and determine the kind of cases to which the existing svs- 
tem is now applied.” 

I should, perhaps, add that two or more of the ablest members of 
the Court, recently elected, disagree. One of the present Official Referees, 
who retired as a Supreme Court Justice last year, told me he had origin 
ally felt like them, but had gradually become convinced that the results of 
the jury system could not be improved upon by any other agency. 

Of course we all occasionally feel that a jury has made a bad mis 
take and done an injustice; but even then how many times must we con- 
fess that on thinking it over we have changed this view? And, as against 
such doubts, in how many cases have we been amazed at the way our 
daily dozen were guided to the right result, even if no two could give 
the same reason for their conclusion, even though there might not be a 
sound or even an intelligible reason produced among the lot! 

In 1921 the City of Cleveland conducted a survey of conditions then 
affecting the administration of justice in criminal cases, assisted by an 
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able committee of legal advisers, including Dean Pound of the Harvard 
Law School. The Cleveland report, in connection with its own criticisms, 
makes this candid and far-reaching concession :* 


“The service performed by juries does not lend itself to appraisal 
by the statistical method. Without knowing the facts in each case one 
is not able to conclude whether an acquittal, disagreement, conviction or 
verdict was or was not justified. Even if the facts are known, it might 
well be that reasonable men differ in the inferences to be drawn from 
such facts.” 


After reading many of the modern writings on the Jury, some of 
which I have mentioned, and remembering the character of hostile com- 
ment | have heard from the Bar and in the press, I cannot forbear quot- 
ing from Mr. Connor Hall in the “American Bar Association Journal :’”? 


“Much of the criticism of juries, as of other institutions, is based 
on fallacious comparison of their operation with some ideal existing only 
in the mind of the philosopher.” 


Even accepting the most favorable conclusion, however, our discus- 
sion has only begun. A trial by jury takes longer than the other sort. 
Non constat the Judge acting alone might not, especially in long and com- 
plicated cases, do as well. If he furnishes as just and sound a result, and 
unless there is some compelling social or political argument to the con- 
trary, the jury will eventually retire in his favor, since time is money and 
It is a commonplace that beyond a certain point expense 
and delay amount to a denial of justice, and, as [| speak, the jury calen- 
dars of the Supreme Court are nearly two years’ (about 25,000) cases 
behind. 

Some will be surprised to know that the use of a Judge instead of 
a jury is a practical and open question under certain conditions, even in 
the trial of felonies.'° 

The extent of the Judge’s control over the issues and personnel is 
highly relevant to our subject. In England, and in our Federal Courts, 
it is greater than in the Courts of most of the several American States. 
At least one of the Justices of the Supreme Court of New York has re- 
ferred to himself, when engaged in the trial of jury cases, as a mere 
umpire. A writer in the “Michigan Law Review,” Mr. E. R. Suther- 
land, traces the growing disposition in this country during the last cen- 
tury to deprive the presiding Judge of power to advise juries upon the 
facts, saying that about one-half the States accomplished the result by 


money is life. 





‘Criminal Justice in Cleveland, p. 340. 
*10 Am. Bar Assn. Journal, p. 11. 
“F. W. Grinnell, in Vol. VIII, No. 5, Mass. L. Quarterly, p. 7. 
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legislation, the other half (including New York) by judicial decision. He 
concludes his article thus :™ 


“No single reform would have so wide-reaching and wholesome an 
effect in promoting the efficiency of Courts and improving the quality of 
justice obtainable there, as a return to the sensible and effective rule of 
the common law permitting, and in its spirit requiring, that Judges should 
generously aid juries in reaching just conclusions in matters of fact.” 


British Judges would rightly resent any imputation of helplessness. 
They have always been something more than umpires, even though in 
the bad old days they might be charged with subservience to the King 
or even with corruption. The very suggestion provoked a famous out- 
burst in 1649 upon the trial of a certain Colonel Lilburne. The defendant 


asserted :?? 


“You that call yourselves Judges of the law are no more but Norman 
intruders; and indeed and in truth if the jury pleases, are no more but 
cyphers, to pronounce their verdict.” 


Whereupon Mr. Justice Jermin exclaimed : 


‘“‘Was there ever such a damnable blasphemous heresy as this, to call 
the Judges of the law cyphers ?” 


You, fortunately for yourselves, enjoy a more liberal rule than some. 
I am told it tends to shorten your trials and shows better results, includ- 
ing a reduction in the number of reversals. But you will know more 
about that than I. Certainly if the jury system is worth saving it should 
be given a chance to operate under proper conditions. Popular discussion 
of this important side of our subject seems to be going on. I mention 
particularly a brief but vigorous suggestive article by Mr. Daniel J. Mc- 
Kenna in “The Commonweal” of January 13, 1926.*° 

Of what material do our juries consist? Of course, I attempt to 
speak only of New York City, but perhaps you may find the discussion 
interesting. Racially they are representative of our mixed population, 
occupationally not. Our friend, “The Average Juryman,” says on that 
subject :** 


“Juries are largely matle up of middle class merchants, manu factur- 
ers, brokers, salesmen and the like. The per diem man, if he makes over 
$3 a day, evidently has little difficulty in getting off. Captains of industry, 
and some other classes who are not exempted by law, may receive sum- 
monses, but they are as rare in a jury box as a Dodo bird.” 


"13 Mich. L. Review, p. 316. 
™“Justice for Judges.” 
™*Tustice for Judges.” 

*P. 10. 
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The figures of the New York County Commissioner of Jurors seem 
to bear him out. That office shows 152 occupational classifications from 
October 1, 1924, to June 30, 1925, in a total actually serving of 9,738 
talesmen. The highest numbers are: Clerical, 1,402; Salesman, 1,394; 
Accountant, 577; Retired, 549; Real Estate, 513; Manager, 486; Insur- 
ance, 450. Apparently the retired group shows a real reason for separate 
classification, for of it Mr. Sutliffe says :** 


“Retired business men make fine jurors. They do not have to worry 
about pushing the time clock or whether some important letter will get 
off in time.” 


The Commissioner’s lists show one capitalist, and few who would 
properly be called such under other heads, still fewer who would be classi- 
fied as hand-workers or laborers. Obviously, therefore, we lose at each 
end of the industrial scale, though from that viewpoint we cannot call the 
panel one-sided. Presumably the carpenter gets off because he earns too 
little and the capitalist because he earns too much. For the latter it 
should in fairness be added that he turns up reasonably often amid the 
festive activities of the Sheriff’s jury or the more sombre surroundings 
of the grand jury; for the former that it has been found useless to call 
him, since he is almost always excused. 

Personally, though some eminent authorities such as Judge Clear- 
water’® have thought they detected deterioration in the quality of our 
jurors and of their service, I have been unable to find evidence of it in 
my own experience. 

Like all my sex I approach with fear and trembling the subject of 
women jurors. Concededly the proposition requires the most careful con- 
sideration. Is it sought as a right or as a duty? Shall it be compulsory, 
voluntary, or what has been called non-compulsory? If the result of the 
extension of suffrage is any criterion, this further development is likely 
to prove, in some respects at least, a disappointment to friend and foe 
alike. I have only one remark to add. If there be no logical objection 
to the woman in the polling booth, none appears to the woman on the jury. 
Further, if, as I shall later maintain, an important political and educational 
element is found in jury service, then the claims of any social, as of any 
racial group, will not lightly be put aside. 

Austin Scott’s 1898 article in the “Harvard Law Review,” written 
before this particular subject became politically active, is interesting :17 


’ 


“Any action, legislative, executive or judicial, which excludes from 
the jury all members of a class, deprives a member of that class of the 








*Impressions of an Average Juryman, p. 11. 
“Proceedings of N. Y. State Bar Association, 1914. 
“31 H. L. R,, p. 674. 
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right to trial by a jury; indeed, it deprives him of equal protection of the 
laws, and of life, liberty or property without due process of law.” 

England, while providing as a precaution judicial discretion in the 
use of women, abolished in 1919 disqualification from jury duty on the 
grounds of sex. American States contain almost every species of pro 
vision. Many of them hastened to adjust themselves to the Federal 
Amendment as soon as that was adopted. The majority report of the Jury 
Commission of the Massachusetts Senate for 1924, recommending volun 
tary jury service for women, provided equally interesting dissents and 
various supplementary reports. I recommend them all for your study if 
interested. A student of this particular matter should also read ‘The 
Woman Juror,” by R. J. Miller, in the “Oregon Law Review” for De- 
cember, 1922. In it Mr. Miller reviews the operation of the Woman's 
Jury Law of 1921, which he regards as “no doubt capable of more or less 
successful administration,’ and recommends the enactment of a few 
simple changes which he thinks will render it much more successful and 
less extravagant in time and money. 

You employ women jurors in New Jersey. I have not inquired how 
the situation came about, what if any practical difference in verdicts is 
noticed, what other results of the change are observable, as for example 
better quarters or a more civilized atmosphere. I would not care, in a 
neighbor State, to express my views on these matters even had I reached 
any conclusions. As for my own State, the whole matter I understand is 
now before the Legislature. 

Should the verdict continue unanimous, as at present? Forsyth very 
fairly summarizes the pros and cons. <A unanimity rule promotes 
even requires discussion, also confidence in the result. On the other ha 
appears the injustice to litigants of a deadlock secured by a small minorit) 
the encouragement of hypocrisy and weakness; cruelty to jurors. He cites 
the report of the British Commission of 1830 and their recommendation, 
which was as follows: A limit of deliberation of twelve hours; at the 
end of that time, in the absence of a unanimous request for further op- 
portunity to consider, if nine are in agreement, the opinion of those nine 
to be taken as the verdict of the jury. His own view approves their con- 
clusion in civil cases. He*believes the rule should remain unchanged 
criminal cases, and appends a long algebraic computation as to the prob 
ability that a given decision is right, which I find more curious than in- 


telligible and respectfully commend to my mathematically gifted hearers 

Many American State jurisdictions are permiiting the concurrence 
of less than the unanimous vote as a verdict in civil trials. The usual 
figure in that event is three-quarters, while one at least fixes five-sixths 


One of the three-quarters group requires five-sixths in criminal trials, but 
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a common theory appears to be that criminal causes call for unanimity. 
Personally I should dislike losing the benefits of the existing rule even in 
civil cases, although, should such a moderate suggestion as the one re- 
ferred to by Forsyth, or a modification of it, be adopted, I would be per- 
fectly satisfied. I must say, however, the change from my standpoint 
would not be very important because I seldom if ever keep a jury out as 
long as that, and am not disturbed by the number of our disagreements 
which, in the period from October 1, 1924, to June 30, 1925, amounted 
to only 66, whereas during the same time verdicts were rendered in 1,532 
instances. 

Your speaker is seldom in favor of new laws. Usually reforms which 
the public has at heart—and none other can succeed—will be effected 
without them. But the New York Association of the Bar has made itself 
responsible for what appears to be a well-considered bill whose object is 
to place the burden of initiative, upon the question of jury or non-jury 
trial, on the litigant who desires the former, instead of the one who seeks 
the latter, as at present. 

We have a non-jury part in the Supreme Court (Trial Term, Part 3), 
now in operation, for two full years. I presided there only once, during 
the second month, and was unable to give it a fair test, because its oppor- 
tunities were then scarcely recognized ; moreover, I was absent on account 
of illness half the time. The record of these two years, indeed, is not on 
its face encouraging—only 166 causes actually tried by the Judge person- 
ally, 199 disposed of, while during the same period and in the same Part, 
118 causes were tried with a jury, 212 disposed of, because its help was 
required to fill in vacant time. During the second of these two years, 
when 114 causes were tried without a jury in Part 3, 1,532 cases were 
fully tried, 191 partly tried and 13,772 disposed of in the various jury 
parts of the Supreme Court taken together. In other words, counsel and 
litigants do not appear yet convinced of the advantage of trying without 
a jury. 

Nevertheless there are encouraging signs. Twice as many non-jury 
causes were tried in the second year as in the first. One Judge, particu- 
larly determined as I gather to test the matter out, disposed of 25 cases 
without a jury during his first month and 47 in his second. I learn that 
announcement during those months was frequently and publicly made 
in both calendar parts of his readiness to accept the necessary stipulations, 
even though they had not been previously filed. 

I am thus convinced that it will not require much prodding to over- 
come the well-known inertia of public and Bar, and inclined to think that 
the slight change of making the party who desires the jury claim or de- 
mand it as in Connecticut, Massachusetts, Ontario and England, and also 
our own New York Municipal Courts, will accomplish that very result. 
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This subject has been considered by Miss Bertha Rembaugh of the New 
York Bar in an excellent article,'* written, however, before the Supreme 
Court’s non-jury Part opened. 

Miss Rembaugh’s study in the Municipal Courts leads her to believe 
that full use of the chance to omit a jury would result in disposing of cases 
two and one-half to three times as rapidly as now. My own guess, judging 
from the Supreme Court non-jury Part, indicates that this estimate is a 
little sanguine, though some, at least, of my colleagues agree with her. It 
must be remembered, I feel, that there will always be a difference among 
Judges in the speed of trials by them alone, just as there is now a differ- 
ence in the speed of trials by them with a jury. Time-saving expedients 
are possible in jury trials, for example, selecting a second jury in another 
room, so that it will be ready when needed. Moreover, requirement of 
findings of fact and conclusions of law, unless waived in a trial before a 
Judge, will take outside time, now saved when the jury is present. Never- 
theless, considering the possibility of many short cuts in the reception of 
evidence and assuming the omission of opening and summation, as well 
as charge, much time is no doubt saved, perhaps half. 

I wish in passing, and most emphatically, to disclaim sharing some 
of the motives I have heard occasionally expressed among the proponents 
For my part I do not wish to wipe out or weaken 

I do not desire to force the public to 
I appraise public control and confidence 


of the amendment. 
the jury system by indirection. 
adopt a distasteful substitute. 
more highly than time-saving, if and when any conflict appears. 
Moreover, I cannot resist referring at this point to an argument 
peatedly urged in favor of trial by Judge as against trial by Judge anc 
jury; that even in determining a single issue of fact of the type long 
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supposed appropriate to its consideration of a jury, a Judge is better be- 
cause better trained, less biased, less prejudiced, or in some other way 
more adapted to the task. Justice Gummere is quoted as observing that 
the essence of a juror’s value is that he is an “ordinary man,” and, further, 
Judges try to be fair, 
It mus 


that prejudice is not confined to the ordinary man. 
and are supposed to be fair to start with, but they are human. 
also be recalled, as I have previously said, that a single Judge lacks the 
advantage of discussion, before decision, with others bearing the same 
responsibility. 

With a few exceptions, including those noted, the right of the jury 
is confined to fact finding. Forsyth’® lays much stress on this, distinguish- 
ing the power, which he admits is extended to many things of public in- 


f 
terest, some of them already mentioned. As a practical matter, if juries 


“The Proposal to Reduce the Number of Jury Trials, Vol X, No. 3, Proc. Acad 
of Political Science, p. 180. 
*Forsyth, supra. 
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are persistent enough in applying their powers, though without right, we 
have a factor which must be reckoned with. No appellate Court will con- 
tinue indefinitely sending a civil cause back for retrial, and counsel will, 
after a while, throw up their hands, as faced with a foregone conclusion. 
In criminal cases, indeed, the prosecuting attorney has ordinarily no ap- 
peal from what the jury chooses to do. 

The struggle between English Judges and juries in libel cases in- 
volving the right of publi¢ criticism, generally in political contests, is too 
well-known a bit of legal history to require more than passing mention. 

My own early years of practice saw something which partook of the 
same quality, though not in such dramatic form. The existing law was 
unfavorable to the plaintiff in accidents, particularly industrial accidents. 
The Courts, of course, applied the law as it stood, and at the same time 
frequently reflected the old-fashioned prejudice against agreements for 
contingent fees, upon which nearly all such actions were brought. De- 
fendant corporations were often ruthless and unscrupulous in dealing 
with claimant and witness alike, and occasionally attempted to approach 
jurors. The tendency of juries in those days to counteract prevailing in- 
fluences was marked. The result of their resistance might or might not 
be good in a particular instance, but beyond question the general disposi- 
tion played its part in moulding public opinion and promoting necessary 
amendments to the law. All that is now changed, and because the prac- 
tices of the railway and industrial corporations have been improved, and 
the laws are fairer and more humane, it is my observation as lawyer and 
Judge that juries are better disposed to such defendants, and to-day are 
largely free from prejudice against them. 

Other evidences of a similar temper will readily occur to you. I 
mention only a few instances where I have seemed to observe a notable 
and even notorious attitude of refusal on the part of juries to accept the 
law from the Judge and apply it coldly to the evidence; the “unwritten 
law” (as a defense in murder cases, almost everywhere) ; landlord and 
tenant cases during periods of housing shortage (in New York City) ; 
Volstead violations (in Eastern jurisdictions and large centers of popula- 
tion) ; and sumptuary laws, generally. 

It is one of the most conspicuous characteristics of the jury to resent 
alike arbitrary conduct in a Judge and tyrannical Acts of a Legislature 
which, according to its belief, has imposed, by virtue of majority power, 
an unpopular measure on a group, municipality, State or section. In the 
United States we see, as I have pointed out, small occasion for resentment 
against the rulings of trial Courts. However, especially in these days 
when Legislatures do not hesitate to express the will of a militant group, 
temporarily in power, in attempts to change the habits and dictate the 
customs of local minorities, the spirit of resistance crops out. The action 
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of juries in such circumstances, not strictly in accordance with the writ- 
ten law, is a check on all three branches of government. Were the power 
thus to give effect to local sentiment lacking, turbulence and even revolt 
would have been commoner in our country. 

The speaker has with the greatest pleasure and profit recently read 
in this connection an article by former President Hadley of Yale.2° Mr. 
Hadley, in a philosophical treatment of “Nullification” (not by juries) 
brings out the moral and political aspects of the sort of legislative en- 
actment just mentioned. 

This disposition is likely to continue, whether we like the idea or not, 
as long as and wherever the rights of individuals are passed upon by the 
judgment of the vicinage, and not by some tribunal imported from a dis- 
tance. 

Does my recognition of this law-making power of the jury startle? 
If so, I can only ask you to look about and convince yourselves. 

One other thought before leaving the subject. Publicists everywhere 
are rightly alarmed by the increasing proportion of acquittals in capital 
cases. I am wondering a little whether this means a distaste for the death 
penalty, of which jurors are scarcely conscious (having disclaimed it to 
examining counsel), whether they reflect a growing sentiment. Should 
this prove to be the fact, and persist, will it compel a change in the law? 
Certainly we shall prefer to tolerate a lesser punishment—say life im- 
prisonment—rather than see a redhanded assassin, more dangerous than 
a tiger, turned loose once more to rend the innocent. My personal opin- 
ion, I hasten to add, is that the only effective and permanent remedy lies 
in straighter thinking and a sterner sense of duty, public and private. 
Your juries may be more Spartan than ours. “Jersey justice” is famous. 
However, if any force is seen in my query, we meet a factor to be con- 
sidered well before adopting hasty reforms; in that event (for example) 
the remedy would certainly not reside in any such superficial change as 
a modification of the unanimity rule applied to criminal trials. Even 
when the prosecuting officer has secured a verdict, he will not keep it if 
the same popular sentiment is reflected (as I have fancied I noticed) in the 
highest Court. 

The value of the jury as part of the machinery of law administration 
has been hitherto discussed. I pass now to consider its value from the 
angle of the political philosopher, and can do no better in presenting this 
topic than employ some of the expressions of Forsyth, quoting de Tocque- 





ville : 

“The jury, and especially the civil jury, serves to imbue the minds 
of the citizens of a country with a part of the qualities and character of 
a Judge; and this is the best mode of preparing them for freedom. It 


*“T aw Making and Law Enforcement,” November, 1925, Harpers. 
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spreads among all classes a respect for the decisions of the law ; it teaches 
them the practice of equitable dealing. Each man in judging his neighbor 
thinks that he may be also judged in his turn. This is in an especial man- 
ner true of the civil jury; for although hardly any one fears lest he may 
become the object of a criminal prosecution everybody may be engaged 
in a law suit. It teaches every man not to shrink from the responsibility 
attaching to his own acts; and this gives a manly character, without which 
there is no political virtue. It clothes every citizen with a kind of magis- 
terial office ; it makes all feel that they have duties to fulfill towards so- 
ciety, and that they take a part in its government; it forces men to occupy 
themselves with something else than their own affairs, and thus combats 
that individual selfishness, which is, as it were, the rust of the community. 
Such are some of the advantages which, according to the view of this 
profound thinker, result from trial by jury in civil cases. But, moreover, 
it is one great instrument for the education of the people. “This is, in my 
opinion,’ says M. de Tocqueville, ‘its greatest advantage.’ He calls it a 
school into which admission is free and always open, which each juror 
enters to be instructed in his legal rights, where he engages in daily com- 
munication with the most accomplished and enlightened of the upper 
classes, where the laws are taught him in a practical manner and are 
brought down to the level of his apprehension by the efforts of the advo- 
cates, the instruction of the Judge, and the very passions of the parties in 
the cause. ‘Hence,’ says M. de Tocqueville, ‘I regard it as one of the most 
efficacious means that society can employ for the education of the 


> 99 


masses. 


I have a firm conviction of the political and social advantages of the 
jury system to any country which maintains it. Sir Henry Maine” calls 
it “a relic of the ancient popular justice . . . . the old adjudicating 
democracy, limited, modified and improved in accordance with the prin- 
ciples supported by the experience of centuries.” Since the ultimate 
political power in the United States resides in the people, every time a 
jury panel is drawn our Courts draw also on that source, and are refreshed 
by the stream. Not only do the jurors, if fairly taken, represent the 
public which supports the whole judicial structure (the Judge, too, does 
that), but it also by its numbers, distribution and variety typifies that 
public. I have alluded in another connection to some evidences of this. 
The very presence of these popular representatives preserves that con- 
tact with our Courts so essential to their success. 

From the side of education the more diverse the elements of our 
civilization and of the citizenship which provides them, the more important 
it is they should personally understand our institutions. I have of course 
in mind the mixed population of New York and I cannot forebear men- 
tioning in particular one group, at least the second largest. It has greatly 
enriched the mass, though coming from a part of the world where the 
jury was almost unknown. Jurors of this group, often brought up speak- 
ing a foreign language, have welcomed the chance to grasp and apply the 


“Quoted by Thayer, supra. 
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principles which our law lays down. They are faithful public servants and 
furnish a volume of talesmen we could not get on without. The ad- 
vantage is mutual, for, if they originally lacked the jury tradition, they 
are rapidly acquiring it. 

I have mentioned some of the improvements which can be effected 
without legislation. Vigilance on the part of the Judges and the Bar will 
accomplish more. No reform, with or without legislation to aid it, will 
amount to much without the support and codperation of the public and 
a spirit of self-sacrifice among the citizens. As the Cleveland report*? 
says: 

“The system will not work satisfactorily until the intelligent citizens 
of the community assume a different attitude towards their obligations of 
citizenship. No remedy, therefore, will be effective unless the fundamental 
attitude is changed.” 


The Bench is always helped by criticism from the Bar, if that criti- 
cism is fair and understanding. Our problems are often misunderstood, 
even by you. Study them by coming into Court more than you do, and 
then distribute praise and blame courageously and intelligently. The 
lawyers of this country, as of Great Britain, have again and again proved 
willing martyrs to their convictions. Associations of lawyers have been 
conspicuously forward, often at the expense of popularity, sometimes at 
the risk of reputation and even livelihood, in pressing sturdily for a higher 
standard in Bench and Bar. They have instituted many reforms, some 
almost revolutionary. Too often considerations of personal interest and 
political expediency prevail, however. Step into the breach. Encourage 
jury service, discourage evasion, urge your clients to codperate. As long 
as the jury system remains part of our common heritage it is entitled to 
your loyal aid. Without that aid any system for the administration of 
justice will measurably fail. With it the jury will be made more and 
more useful in securing the ends of justice. 

In conclusion, I desire to make perfectly clear, if I have not already 
succeeded in doing so, that I realize the limitations and faults of the jury, 
and admit that the system is capable of improvement. No sincere well- 
wisher will forget the sober and solemn warning of Professor Scott :** 

“Tf the ancient instinution of trial by jury is to survive, as our an- 
cestors intended that it should, it must be capable of adaptation to the 
needs of the present and of the future. This means that it must be some- 
thing more than a bulwark against tyranny and corruption; it must be an 
efficient instrument in the administration of justice.” 

And it is well for members of the Bar to keep a thought of the West 
Virginian lawyer, Mr. Hall (heretofore quoted in another connection) 
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in mind whenever they contemplate changes, even small ones, in the ad- 
ministration of the Courts :** 


“Let us realize that Judges and lawyers are endured only because 
greater evils are avoided. . . . . But to the extent that the services 
of a special class such as lawyers can be dispensed with, we find the 
English-speaking world calling upon the unsophisticated, impartial, com- 
mon-place members of the community for the decision of controversies.” 


Mr. Justice Holmes of the United States Supreme Court reaches the 
age of eighty-five on March 8th, 1926—next Monday. By way of bene- 
diction I invite you ta listen to words spoken by O. W. Holmes, Jr., in 
1881, before he was a Judge, but already distinguished for wide learning 
and eminent accomplishment as soldier, lawyer, teacher and writer :*° 


“The life of the law has not been logic; it has been experience. The 
felt necessities of the time, the prevalent moral and political theories, in- 
tuitions of public policy, avowed or unconscious, even the prejudices which 
Judges share with their fellow-men, have had a good deal more to do than 
the syllogism in determining the rules by which men should be governed.” 





NATHANIEL JONES, CHIEF JUSTICE OF NEW JERSEY 


BY HON. FREDERICK W. GNICHTEL, TRENTON, N. J. 


On August 27, 1759, the ‘““New York Mercury” published the follow- 
ing announcement from London: 


“On July 7, Nathaniel Jones of Middle Temple, Esq., barrister-at- 
law, kissed His Majesty’s hand on being appointed Chief Justice of New 
Jersey in America.” 


The hand that was kissed, in appreciation of the appointment, was 
that of George II, the then resigning monarch of England, and the Na- 
thaniel Jones who did the kissing classed himself as a “Middle Temple 
barrister” practising in London. 

The appointment was undoubtedly made and the commission signed, 
but an examination of the records of the Supreme Court Clerk’s Office 
does not show his name among those who have filled the high office of 
Chief Justice of this State. 

The circumstances attending the appointment of Nathaniel Jones 
and his efforts to assume the office, furnish an interesting episode in the 
history of New Jersey, and incidently it shows that the desire and the 
eagerness for official honor is not of modern origin but is apparently an 
inheritance from our forebears. 


*The Common Law, p. I. 
*10 Am. Bar Assn. Journal, p. 114. 
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It is evident that the people, or at least the leaders of that day, did 
not want Nathaniel Jones as Chief Justice, and they showed remarkable 
independence and boldness in opposing the King’s appointee and in 
thwarting the Government of England. Governor Lewis Morris, soon 
after assuming the duties of his office in 1738, appointed his son, Robert 
Hunter Morris, Chief Justice of New Jersey. No term was fixed and the 
commission read, “during good behavior,” although his predecessors had 
been appointed during ”Royal pleasure.” He continued in the exercise 
of the office until 1749, when, at the request of the King’s Council, he 
went to England to lay before the Ministry certain information concern 
ing the state of the Colony, which was then in disorder and confusion and 
disturbed by frequent riots. While in England in 1754 he was appointed 
Governor of Pennsylvania, which office he held until 1756. 

In 1754 he wrote to the Ministry for leave to resign the Chief Justice- 
ship. To this no reply was given and, upon his return to New Jersey, 
made the same request of the Governor and Council of the Colony. They 
declined to accept his resignation, saying that the offices were not in- 
compatible as the Provinces were separated only by a river. 

While acting as Governor of Pennsylvania, he claims he discharged 
his duties as Chief Justice of New Jersey, “as well as the perplexing af- 
fairs of Pennsylvania would permit,” until 1756, when he resigned his 
Pennsylvania office, but the records fail to show that he sat in Court at 
any time during his incumbency of the Governor’s office. He returned 
to New Jersey after his resignation and was present in Court during the 
November term, 1756 and 1757. Up to this time he had received no inti- 
mation that the Lords of Trade in England considered his request of 1754 
as a resignation. 

While in England in 1757 he received information, much to his sur- 
prise, as he says, that William Aynsley had been designated Chief Justice 
of New Jersey. Aynsley was appointed on February 16, 1757, performed 
the duties during the March, and part of the May terms of 1758, and 
died during the month of May, 1758. 

The resignation of Morris had never been formally acted upon; but 
the fact that he had accepted the office of Governor of Pennsylvania, and 
that during the incumbenc¥ of Mr. Aynsley had not contested his ap- 
pointment, nor set up any prior claim to that office, led the Lords of Trade 
of England to assume that there was a vacancy and, in 1757, they recom- 
mended Mr. Aynsley and, after his death, recommended, on May 22, 1759, 
the appointment of Nathaniel Jones. 

His conduct led many to the conclusion that he had resigned or had 
abandoned the office, and that even without a formal acceptance of the 
resignation, the office was vacant. In his letter to the Lords of Trade 
when he was about to assume the office of Governor of Pennsylvania, he 
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stated that he desired to resign, not only because of the new office, but 
because his private affairs did not permit him to attend to judicial duties 
in New Jersey. 

When he announced that he would contest the appointment of Na- 
thaniel Jones, Governor Bernard became somewhat concerned at his pro- 
posed action and informed him that it would lead to confusion and would 
embarrass the Government. Later the Governor wrote to the Lords of 
Trade that Morris’s conduct “appears to us to highly reflect on His 
Majesty’s honor and justice in the subsequent appointments which you 
have made founded upon Mr. Morris’s resignation” ; but, notwithstanding 
this, Mr. Morris decided to claim the right to the office under his com- 
mission, and in this he had the support of a large following among the 
leaders of the Colony. 

The announcement of the selection of Jones immediately aroused 
strong opposition in the Province and the criticism of the King’s action 
was general and outspoken. It was said that he hadn’t the experience 
necessary to perform the duties of the chief judicial officer of the Colony, 
and that his reputation was not such as to justify his appointment. In a 
letter published in the “Pennsylvania Journal” on January 7, 1762, which 
has been attributed to Morris, Jones is referred to as having been at the 
time of his appointment a “Newgate solicitor.” 

Jones arrived in New Jersey in November, 1759, and was surprised 
at the attitude of the Colonists toward him and at the opposition to his 
appointment. As he afterwards stated, when accepting the office he re- 
linquished his law business in England, “and at vast expense repaired to 
America in which he was unhappily obliged to break in on the future de- 
pendance of a most valuable wife and her children in order to discharge 
the trust reposed in him with dignity and fidelity.” He proceeded to 
Perth Amboy where, on November 16, he received from the Governor 
a commission under the great seal of the Province and made preparations 
to assume the office. 

The reception he received here was not cordial. The only demon- 
stration of welcome offered was from the Mayor, Aldermen, and “‘Com- 
monalty” of the Borough of Elizabeth. He had intimated that it was his 
purpose to make that city his place of residence, and he was invited to 
a “genteel entertainment.” An address was presented to him which was 
rather cautiously worded. It was coached in respectful and dignified 
language, but the compliments were formal and addressed to the King 
rather than to the new appointee. 

“Your late designation,” the address ran, “to the first seat upon the 
bench, affords a strong presumption of ability adapted to the conspicuous 
theater on which you are destined to act.” It concluded with a reference 
to the “respect due to the person whom the King has thought worthy to 
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elevate to this high post of power and influence.” He made an appropriate 
reply and it was apparently well received, but it did not help to overcome 
the general feeling of opposition that existed in the Colony. 

His standing as a lawyer was questioned ; his conduct during his stay 
here was harshly commented upon, and even Governor Bernard, who was 
anxious to carry out the wishes of the Home Government, in writing to 
the Lords of Trade, remarks that “Mr. Jones has been so unfortunate 
that there is an universal dissatisfaction at his appointment; so it seems 
to me that it will be difficult for him to hold the office, even if he will 
serve for nothing.” 

Later it developed that the General Assembly had declined to make 
any appropriation for his salary. 

Morris, who by this time had become quite active in his determina- 
tion to keep Jones out of the office, wrote to Governor Boone, the suc- 
cessor of Governor Bernard: 


“The character of Mr. Jones, which came here before him, and the 
absurdity, to say no worse, of his behavior after his arrival, greatly 
alarmed the people of all ranks, and occasioned the strongest solicitations 
from the most considerate men in the Colony, that I should insist on the 
tenure of my commission and resume the Bench.” 


And again he says: 


“The profits of the office fall short of one hundred pounds sterling 
a year, a sum by no means adequate to the trouble and expense attending 
the employment. I was, therefore, very indifferent as to the benefits aris- 
ing from the office, but could not be so when the public safety was at stake, 
and the Royal authority ready to fall into hands that must have brought 
it into contempt. 

When the next term of the Supreme Court was opened at Perth 
Amboy, on March 18, 1760, the Bench was occupied by Chief Justice 
Morris and Second Justice Samuel Neville; the Third Justice, Mr. Salter, 
was too infirm in health to attend. 

Mr. Jones offered to the Court his commission under the seal of the 
Province appointing him Chief Justice, which at his request was read. 
The record of Mr. Morris’s commission was then produced. At Mr. 
Jones’ request, the commission appointing William Aynsley was read 
and also certain entries showing that Mr. Aynsley had presided as Chief 
Justice at the March term in 1758 and at the term following. 

As Mr. Morris was interested in the case, he declined to give any 
judgment, and Mr. Neville, the Second Justice, delivered the opinion of 
the Court, which was, that since the commission to Mr. Morris granted 
him a freehold in the office of Chief Justice, and nothing was shown 
legally to divest him thereof, the Court could not administer the oath of 
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office to Mr. Jones, nor permit him to enter into the exercise of the duties 
of that office, but left his right to be determined by due course of law. 

Governor Bernard, who had been appointed to the Governorship of 
Massachusetts, and was apparently eager to get rid of the annoyance of 
the affair, wrote to the Lords of Trade and entered a protest against the 
action of the Supreme Court. However, the suspicion prevailed that he 
was not very much dissatisfied with the result. He had not asked the 
Attorney-General to appear at the hearing, nor had he taken the trouble 
to have the resignation of Morris presented at that time. He merely 
suggested that it might be carried to the Privy Council in England. On 
the other hand Morris was very much elated, and claimed that he merely 
made the contest in order that this important office in which the people 
were so deeply interested might be in the hands of a man of independent 
fortune and known integrity. Mr. Morris was perfectly sincere in his 
professions of disinterestedness and appeared to have been actuated by 
purely patriotic motives. 

The Lords of Trade laid the matter before the King and asked that 
it be referred to the Attorney-General with directions to use proper 
measures in order to support His Majesty’s right of nomination against 
the extraordinary and unprecedented claim of Mr. Morris. 

Nothing, however, was done. It is apparent that the Ministry realized 
that they had made a blunder and the affair was quietly dropped to the 
satisfaction of all parties. Perhaps the fact that the King died on October 
25, 1760, had something to do with it. The new Government was not in- 
terested. 

The attitude of Nathaniel Jones was rather surprising and bears out 
the presumption of his unfitness for the office. He apparently dropped 
the fight with the decision of Justice Neville, and made no further at- 
tempts to be sworn into office. Chief Justice Morris continued on the 
Bench and his commission was renewed by Governor Hardy. 

On January 2, 1761, we find Nathaniel Jones in England seeking 
redress. In a letter to the Lords of Trade he set forth his appointment 
as Chief Justice, the injustice and wrongs he had suffered and the vast 
expense he had incurred in giving up his law practice in England. He 
denounced the conduct of Mr. Morris as illegal and unwarrantable; but, 
instead of seeking aid and vindication from the Government, he entirely 
ignored the commission he then held and petitioned to be appointed to 
the office of Chief Justice of South Carolina, which was then vacant, and 
asked that the Lords recommend him to the King as an object meriting his 
Royal favor. 

History gives us no further information of Nathaniel Jones. His 
claims were earnestly upheld by the Lords of Trade; they said that he 
was an object of compassion and recommended him in strong language to 
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the good graces of the King. They repeated that upon his appointment 
he had sold his property and had turned everything into cash to pay the 
expense of the trip and to help maintain himself with proper dignity. New 
Jersey refused to accept him and he went back to England a disappointed 
and a poor man. But nothing was done. His name does not again ap- 
pear in the records. Was he appointed Chief Justice of South Carolina? 
His name does not appear in the list of those who served that Colony 
as Chief Justice. 

The conclusion is inevitable from the correspondence and documents 
relating to the incident, that Jones, for reasons which are hinted at rather 
than stated, was not a desirable or fit person to fill the leading judicial 
office in the Province, and the leaders were almost unanimously opposed 
to him. 

It is also apparent that Morris did not want the office, and was in- 
fluenced to press his claim by the strong sentiments that prevailed against 
Jones. If the appointee had been of a different character, Morris prob- 
ably would not have set up his claim, based as it was upon rather extra- 
ordinary grounds. A man can hardly be said to have a claim to an office 
which he asks leave to resign and apparently abandons, and later silently 
acquiesces in the appointment of a successor, who executed the duties of 
the office for several terms. 





IN RE UNION LIBRARY COMPANY 


(State Board of Taxes and Assessment, Mar. 9, 1926) 
Taxation—Library Company—W. C. T. U. Lessees—Sub-Tenants 

In the matter of the appeal of the City of Trenton from the action 
of the Mercer County Board of Taxation in cancelling the tax assessment 
levied for the year 1925 on property of the Union Library Company, 
situate in the City of Trenton, County of Mercer and State of New 
Jersey. 

Mr. Charles E. Bird for Petitioner. 

Mr. W. Holt Apgar for Respondent. 


THE BOARD: A building, and the land whereon it is erected, ad- 
jacent to the Post Office, on the northerly side of East State street, in the 
City of Trenton, owned by “The Union Library Company of the City of 
Trenton, N. J.,” was assessed for the purpose of taxation on October 1, 
1924. Claim for exemption was urged before the Mercer County Board 
of Taxation and allowed. The taxing district now asks that the levy be 
restored. 

The Library Company is a New Jersey corporation, organized for 
profit, with a capital stock of thirty thousand dollars, and its objects, as 
stated in the charter, are “the purchase of a site and the erection thereon 
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of a building to be let or leased for a nominal consideration to the Wo- 
men’s Christian Temperance Union of the said City of Trenton, for their 
occupancy as a library, reading, lecture and school room, and for other 
work connected with their Association.” 

The property, shortly after the incorporation of the Library Com- 
pany, was leased to the Women’s Christian Temperance Union, a New 
Jersey corporation, for the term of ten years, with a privilege of re- 
newal, for the consideration of one dollar per annum and all taxes and 
assessments that might be levied on said property. This agreement was 
in force October I, 1924. 

Part of the building is occupied’ by the Temperance Union, in for- 
warding its activities, and other portions are leased by it to sub-tenants, 
to carry on business, who make substantial payments for their use of the 
building. The Union is organized for the moral improvement of men, 
women and children. 

There are several reasons why an exemption from taxation should 
not be allowed in this case. The Library Company is claiming the ex- 
emption and, while it is organized under the laws of this State, it is not 
authorized to carry out the purpose on account of which the exemption is 
claimed. It is authorized to purchase a site and erect a building to be 
leased for occupancy as a Library, but it is not authorized to operate and 
conduct the Library. The building is not ‘“‘actually and exclusively” used 
in the work of an Association organized exclusively for the moral and 
mental improvement of men, women and children. Washington Camp v. 
State Board, 93 Atl. 856. 

The Temperance Union has no right of exemption, as it does not 
own the building. The assessment is restored’ and the action of the Mer- 
cer County Board of Taxation reversed. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Pierson Co., et. al—Petition of the F. W. Pierson Company, 
alleging as excessive the rate on sand on the Greenwood Lake Division 
of the Erie Railroad Company from Pompton Plains to East Orange; 
also petition of the Osborne and Marsellis Company as to rate from 
Pompton Plains to Upper Montclair. The claim was that the rates are 
excessive and unreasonable “in violation of Section III, paragraph 18, 
subdivision (a) of the Act concerning Public Utilities, Chapter 195, Laws 
of 1911, as amended; also that, on account of the existing rates, the busi- 
ness of the petitioners is affected by competition with other distributors of 
sand, the market value at the respective points of production being prac- 
tically the same.” 

The Board: “The rate of 70 cents per ton between Pompton Plains 
and East Orange is not unreasonable or excessive. With respect to the 
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rate between Pompton Plains and Upper Montclair, the volume of traffic 
at the present time does not appear to warrant a rate similar to that ap- 
plicable between Pompton Plains and Great Notch, but if a reasonably 
sufficient volume of traffic is to move between said points, the Railroad 
Company should consider arranging a proportionate reduction in the rate 
between Pompton Plains and Upper Montclair on similar conditions as 
applied to the haul between Pompton Plains and Great Notch.” Decision 
Feb. 18, 1926.° Mr. William H. Connell for the Petitioners. Mr. Marion 
B. Pierce for Erie Railroad Company. 


Trenton Chamber of Commerce v. Penn. R. R. Co. et. al.—Petition 
that the local rate on cinders in carloads for movement from the plant 
of John A. Roebling’s Sons to petitioner’s plant, both of which are lo- 
cated within the limits of the City of Trenton, is alleged to be unreason- 
able and unjustly discriminatory. The Concrete Specialties Company 
manufacture building blocks, and cinders are used in their manufacture. 
The plant of the Roebling Company is located on the Pennsylvania Rail- 
road and that of the Concrete Specialties Company on the Reading Rail- 
road. The distance between the plants is approximately five miles, but 
the length of rail haul approximates nine miles owing to necessary move- 
ments involved in the routing. Both companies have private siding facili- 
ties. At the request of merchants and business men of Trenton, the rail- 
road companies were prevailed upon to install a joint physical connection 
in order to avoid the necessity of long distance routing on both roads to 
handle cars of one line destined to the other in Trenton. The connection 
was established and is used to a limited extent. The original rate for 
inter-terminal switching was 52 cents per ton, which rate since 1915 has 
increased to 88 cents per ton as a result of the authorized increases by the 
Director General of Railroads and the Interstate Commerce Commission. 
The single line haul between yard limit points within Trenton on both 
the Pennsylvania Railroad and the Reading Railroad is 38 cents per ton. 
The rate of 88 cents per ton, which is considered excessive, applies on all 
commodities except coal and coke and is primarily a switching rate. 
There is no through movement of traffic between the Roebling and pe- 
titioner’s plants, the volume of traffic being indefinite and small, and cars 
are handled in switching service. 

The Board: “It is the Board’s opinion that the joint rate should not 
exceed the sum of the single line rates and to the extent that the joint 
rate does exceed this sum the Board finds the existing joint rate to be 
unjust and unreasonable. The Board fixes as a just and reasonable joint 
rate applicable to shipments of cinders between the plant of John A. 
Roebling’s Sons Company and the plant of the Concrete Specialties Com- 
pany in the City of Trenton 76 cents per ton to be imposed, observed and 
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followed hereafter by the Pennsylvania Railroad Company and the Read- 
ing Company.” Decision Feb. 9, 1926. Mr. G. E. Mace for Trenton 
Chamber of Commerce and Concrete Specialties Company. Mr. William 
I. Woodcock, Jr., for Reading Company. Mr. James E. Gowan for 
Pennsylvania Railroad Company. 


Township of Delaware v. West Jersey & Seashore R. R. Co.—Peti- 
tion of the Township of Delaware, Camden county, to the effect that a 
public highway at Woodcrest station over the railroad at grade is danger- 
ous to public safety and that public travel on the highway is greatly im- 
peded by reason of the said crossing. The Board, after hearing, held 
that the crossing was dangerous to public safety, and ordered the Com- 
pany to alter the crossing according to a plan attached to the order by re- 
locating the highway and crossing, and that the Township acquire by 
gift or purchase and dedicate for highway purposes a tract of land fully 
described in said order “to the end that the present crossing over the 
tracks of the West Jersey and Seashore Railroad be abandoned and the 
new crossing over the tracks of said Railroad be opened up to travel,” 
and to do it with due diligence. Decision March 4, 1926. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


Wuen Cemetery Not Cyarcep WitH Duty or INsSURING SAFETY 
OF PERSON 


John Nesterovich, a child of 7 years, was attending a religious cere- 
mony at Mt. Olivet Cemetery with his mother. Wandering off some dis- 
tance from the scene of the ceremonies to a portion of the grounds in 
which the lot owners do not pay for the upkeep of the graves and the 
cemetery does not undertake to care for them in any manner whatsoever, 
a gravestone fell on him and broke his leg. Plaintiff was not in a regular 
pathway at the time, but was between grave mounds. 

Under these conditions, the Supreme Court of New York, Appellate 
Division, First Department, in an opinion reported in Nesterovich v. Mt. 
Olivet Cemetery, 208 New York Supplement, 600, held that the plaintiff 
had placed himself in the position of a mere licensee, to whom the de- 
fendant owed no affirmative duty of care. He took the premises as he 
found them, and, as there was no evidence of circumstance putting de- 
fendant on actual or constructive notice of the defective condition of the 
stone, there could be no recovery. Justice Finch, who gives the majority 
opinion, says: 

“To impose upon the defendant the duty of insuring the stability and 
safety of each and every tombstone in the uncared-for section of the 
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cemetery, irrespective of any question of notice to the defendant of any 
unsafe condition, in effect would remove any distinction between the 
cared-for and the uncared-for sections of the cemetery, and either com- 
pel the defendant to render service without compensation in the latter sec- 
tion, or to make its charges therein commensurate with the service ren- 
dered. Thus a holding of liability in the case at bar would be to lay down 
a measure of care that would prevent the keeping of a portion of a ceme- 
tery as the uncared-for portion, and would require those to go to Potter's 
Field whose limited means would otherwise afford them the comfort of 
purchasing a cheaper plot in such uncared-for portion of the cemetery.” 


$125,000 Damaces HEtp Not Excessive 


The case of Evans v. Star Publishing Company, published in 209 
New York Supplement, 267, records the rendition of one of the largest, if 
not the largest, verdicts in a libel suit in legal history. William S. lvans. 
a lawyer and Assemblyman, was awarded $100,000 compensatory and 
$25,000 punitive damages for the publication by the Star Company of an 
article charging him with corruption in accepting a bribe. 

Mr. Justice Proskauer, of the New York Supreme Court, in denying 
a motion to set aside the verdict as excessive, held, in view of the circu- 
lation of over 1,000,000 of the defendant’s paper, that the jury’s estimate 
of the damage done plaintiff's political standing, general repute and char- 
acter as a lawyer could not be disturbed, and says: 

“It is urged that this is the largest libel verdict ever recorded in this 
State. This fact should not affect judicial action. The verdict is large, 
but the wrong for which it compensates and punishes was found by the 
jury to be wanton and most damaging.” 





MISCELLANY 





TRIBUTE TO PROBATION 
OFFICER 


der the direction of Common Pleas 
Judges Caffrey, Flannagan and Por- 
ter. Other former Judges were 


It is not often that any extended present and also Judge Brennan of 


tribute is paid to Probation Officers 
after their death, but there appears 
to have been one in Essex county in 
this State whose passing was made 
the occasion of an extraordinary 
tribute. 

Mr. John J. Gascoyne, chief Pro- 
bation Officer for that county, died 
on Dec. 31 last, and on March toth 
a memorial service was held for him 
in the Court House in Newark, un- 


the Juvenile Court. Former Judges 
Davis, Ten Eyck, Osborne and 
Stickel, Jr., Judge Brennan and 
Miss Paula Laddey spoke, as well 
as Judges Porter and Flannagan, 
and the proceedings were ordered 
spread on the minutes of the Court. 

Judge Flannagan spoke first and 
at length, and he said: 

“It is a great pleasure to me, and 
I count it a great privilege, to be 
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permitted to take part in this tribute 
to a man whose life was so full of 
honorable service as was that of 
John J. Gascoyne. Mr. Gascoyne 
was born on the 6th day of March, 
1872, in Ballinskill, Queens county, 
Ireland, the son of Peter and Fran- 
ces Carroll Gascoyne. At the age 
of eleven years the financial exigen- 
cies of the family were such that 
he was apprenticed to a pawn brok- 
er in the town of Birr, where he 
served for four years. 

“Endowed with a spirit of enter- 
prise, and with the courage to make 
it effective, he determined to emi- 
grate to the United States and, on 
September 22, 1888, he landed at 
the port of New York, a mere boy, 
a stranger, without education, with- 
out money and without friends. He 
found his first employment as a 
clerk in a dry goods store in East 
Orange, and later transferred his ef- 
forts to soliciting life insurance. In 
his work as an insurance agent the 
opportunity opened to him to com- 
mence that study of the people of 
Essex county which he continued to 
the end of his life, and which gave 
him an intimate knowledge of their 
wants, antecedents and conditions. 
This knowledge proved an invalu- 
able asset in the discharge of the 
difficult duties which devolved upon 
him in later years. 

“He served as Secretary to the 
Associated Charities of the Oranges 
and, in 1903, he was selected by 
Hon. Alfred F. Skinner, then a 
Judge of this Court, as a Probation 
Officer, and in 1904 was appointed 
the Head of the Department. 

“Possessed of a cheerful and lov- 
able disposition, with a_ strong 
sense of humor, full of common 
sense, a humanitarian by nature, a 
gentleman by instinct, a diplomat 
trained in the school of hard knocks, 
industrious, courageous, original, 
resourceful, and above all filled with 





a love of Justice and of the Right, 
he brought to that office qualifica- 
tions rarely combined in any indi- 
vidual, preéminently fitting him for 
the performance of its duties. 

“Mr. Gascoyne continued to serve 
as Chief Probation Officer for 
twenty-one years up to the time of 
his death. 

“Notwithstanding the continuous 
demands the duties of his office 
made upon his time, the qualities 
which I have referred to above in- 
evitably impelled him into other 
channels of endeavor along the same 
lines. He served as President of 
the National Probation Officers As- 
sociation; State Treasurer of the 
Ancient Order of Hibernians ; mem- 
ber of the Orange Board of Educa- 
tion ; Secretary of the Orange Fresh 
Air Work; President of the Essex 
County Social Workers Club; 
member of the Orange Welfare 
Federation and Big Brother Move- 
ment ; member of the Committee of 
Fifty for Civic Improvement in 
Orange; Chairman of the North- 
west Conference of the Orange 
Bureau of Social and Family Ser- 
vice and member of the Board of 
Directors of the Catholic Chil- 
dren’s Aid Society. He was active 
in, and one. of the Commissioners 
who established, the Orange Play 
Ground; was a member of the Ro- 
tary Club, Foresters of America and 
Moose Lodge, and for a period was 
the Acting Recorder of the town of 
South Orange. 

“On April 27, 1892, Mr. Gas- 
coyne married Miss Delia M. Cal- 
lery; he is survived by her and by 
their two children, Frances C. and 
J. George. 

“For twenty-five years Mr. Gas- 
coyne’s life was largely a contact 
with those dependent upon charity 
and with those whose weaknesses 
carried them into the criminal 
classes as well as with the vicious. 
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It was a part of his duty to become 
acquainted with the details of their 
crimes, their failings, their home 
lives and their past employments. 
It was his duty to advise not only 
with one but with all the Judges of 
the Court as to what sentence the 
public interest might require in 
every criminal conviction which 
came before them. It is estimated 
that he took part in sentencing 
twenty thousand prisoners ; and yet, 
withal, his love of humanity never 
lessened, his flow of human kind- 
ness never slackened. Through it 
all, his patience, his sympathy and 
love endured, ever ready and anx- 
ious to speak a kindly word, to ex- 
tend a helping hand. 

“To the last his life was a sacri- 
fice. Although his friends pleaded 
with him to spare himself, he per- 
sisted in his intense devotion to duty 
trying to match the weakness of the 
flesh against an unconquerable spirit 
of devotion to duty. But the strain 
was too much and at last his noble 
heart suddenly ceased its gallant 
struggle and he laid down his life 
with the closing year, December 31, 
1G25. 

“From these parts he goes 
through the Valley of the Shadow of 
Death into the Great Beyond, where 
he will receive the high reward re- 
served for those who have devoted 
their lives to the service of the poor, 
the unfortunate, the weak and the 
lowly. 

‘No man ever lost a more sin- 
cere friend, no woman a more lov- 
ing husband, no child a_ kinder 
fa her, no State a better citizen and 
no Court a more faithful and ef- 
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ncwent -ervant. 


“‘His life was gentle, and the elements 

So mixed in him, that Nature might 
stand up 

And say to all the World, “This was a 
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man. 


HAS CALIFORNIA LURE. 


Lawyer and former State Sen- 
ator William M. Johnson, of Hack- 
ensack, accompanied by Mrs. John- 
son, has gone to California for a 
visit of several months. 





COCKCROWING ITJ PARIS 


A dispatch from Paris on Febru- 
ary 20 says: “Dogs may howl, asses 
may bray, horses may neigh, goats 
may bleat and cats may caterwaul, 


bu: the cock, proud emblem of the 


French Republic, may not crow at 
night in Paris under pain of death. 
So the law stands. This strange 
anomaly was brought to light by a 
distinguished artist, who, recovering 
from a long illness, was kept awake 
at night by the barking of a neigh- 
bor’s dog. He applied to an emi- 
nent lawyer, Leon Barthou, brother 
of former Premier Louis Barthou, 
but, on looking up the authorities, it 
was found that the cries of all ani- 
mals are tolerated with the single 
exception of the crowing of the 
cock.” 

Is that the reason Paris is so 
lively at night? 


BAR ASSOCIATION YEAR BOOK 





The annual “Year Book” of the 
New Jersey Bar Association has 
been issued, and, as usual, contains 
not only the officers, members, by- 
laws, and minutes of the annual 
meeting in June, 1925, and the spe- 
cial meeting in January, 1926, but 
obituaries and reports of commit- 
tees and addresses, and these latter 
are of real value, and should be read 
by every lawyer in the State. The 
book contains 199 pages, and is pre- 
pared by the Secretary, Mr. LeRoy 
W. Loder, of Bridgeton, N. J. 
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